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al{ arfh gr 3rat 3mgra riis 3rgra aar e at as <a mgr uf zrenRnf fa
<a; I; gr rf@rant at s4le ur grma Igd # oar&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way:

Revision application to Government of India:

(«) €ta snai z[ca 3rf@,fu, 1994 ct!- tITTT 3raa3 sag mg mrai #a aR i @tare Ir "cbl'
'3'9'-tl'Nf rem rga siafa gateau 3rat 3ref# #fa, rd Tl, fcm=r Ji?llcrlll , ~
far, attft ifGr, Ra ha aa, ti mf, {fact : 110001 "cbl' ct!- \iiAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-.section (1) of Section-35 ibid:

(ii) "ll'R .l=ffiYf #l ifma i ura h4 z1fara f}st '+-jO;§iJII-< m ~ cblx'{SJI~ -if m
fa4tarra aw rusrn im ua ggf, u fa»Rt us1rr zqr Tuer i are as f@ft
cb I -<'{SJ t'i -if m fc!Jm '+-I 0-s iJ 11-< "B ·m l=ffiYf at ufasuhr g{ st I ·

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
actory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse. ·
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(cl?") ~ cB" ~ fcpm ~ <TT roT B Allff2ia ~ "CR <TT ~ cB" f21A+-11°1 B '34<.Jl~I ~ ~.
~ 1lx '3c'41C:"'l ~ <B" ~ cB" ~ B \sll" ~ cB" ~ fcpm~ m ro-r B A<-11faa % 1

(A) In case of rebate of duty of excise on goods exported to any coun~ry or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan,, without payment of
duty.

~ 0c'41G'i cB1" 0c'4IG'i ~ cB" ~ cB" ~ \sll" ~~ "BR1 c#r ~ % 3ITT ~ ~
\sll" ~ tTRT ~ A<1li cB" ~d jftjcp ~. ~ cB" IDxT "CfTffif cIT ~ "CR <TT 6fTG B fcm=r
~(.=f.2) 1998 tTRT 109 8RT~~ ~ 'ITT I

(c)

(1)

(2)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. --

ah a«a zre (r4ta) ala68, 2001 cB" A<1li 9 cB" -~ f21Afctl5c m~ ~-8 B
at 4Rait , 4fa arr a uf sr2 )fa fa#fa cfl'7 1=fRf cB" ~ld'<~C't-~ ~ ~
3mar #l ?talRi arr fa 3ma fhur star f; Ir# rr ura z.l yr snhf
cB" ~ t1m 35-~ B Atl"fffil -cm- # par # raga # mer et3I--6 :cITcrfFl" c#r ~ m~
a1Ry I

The above application shall be made in c;luplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months fr.om the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order.:ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944; under Major Head of Account. ·

RRaia 3 # pr sf icaa a ya ala q) zu sa am @tit q?1 200/-#l
par #t unrg ail ui iaaan y Garg "fl"~ 'ITT~ 1000/- c#r "CJ5Nf ~ c#r ~ I

The revision application shall be accompanied by a fee of Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

0

#tar zca, tu sqra zren ya tata or4l#tu mrnf@raw a fa 3fa
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ala 8la yc 3rf@If1 , 1944 c#r 'cfRf 35-°GTT/35-~ cB" ~:- ..

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) 0cfdf6i~a qR-cc§c; 2 (1) en B ~~ cB" m #t 3rat , or4tat #ka #tr zyea,
a€tr 8qr<a cs vi ara& ~4"1c#lll~(ffl«.c) c#r ~~ cflfcicbl, ~6f-lGl6JIG

# 2'Hal, sgn«] 4a , 3Rat ,f4In, Gz7Islssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

~{~~:·.-;;,,,other than as mentioned in para-2(i) (a} above.

%s° >•,s ;2a <.%
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(3)

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 · and shall be
accompanied against (one ·which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty /-penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 J_ac and above 50 Lac respectively in the form ofcrossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ufe gr 3r?gr i a{ re smesif ar rrgr et & at v@ pr it fk #) hrTT
sjaa ir fdsz urr al; < rzr sirs; ft fa far qtrf aa fr;
zqenrftf 3r4)Ru =Inf@rawr t ga 3r8tazn ah; al at ya 34ea fan ua &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0
nr1raa zycaarf@rm 197o' zrenisitf@r #t rqP-- a siaf fefffa fa; 3al 3GT
3ma u eras zqenfenf Rofa mf@rant smar sir@a #t ya flu 6.6.so h
cb 1.-lJ Ill 1l zcn feane cYl1Tf · 61.=rr~ I

One copy of application or 0.1.0. as the case may be; and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gait if@ra ii at Riaota are faii di ail ft szur 31la[fa fan urr & uit
fr zrca,hr saraa zgca vi hara 341Ra nnf@row (araffafe,) rm, 1982 ff@ea
t-1 .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate· Tribunal (Procedure) Rules, 1982.

v#tat zcn,rsqra zrea gi hara 34@)Ru =znznf@era5w1(Rrec),#k uRsr4tatre i afami(Demand) vi €Penalty) qr 1o% qfsira afarf?geif#,
3ff@rearqa 1oclu& I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#4tu3Iraea sitarak siafa, fer@hrafarat ii«Duty Demanded)
a. (Section) isuph azafuffaaft;
zu furra2azhf ant fry,
aw &a 3Reefuiiafah aeaauft.

> uqfsa r«if@a srflause qa soaratgear 3, sr@hr' afar a# hf@rg qaaa+Ru+t . ' .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) "'

Under Central Excise and Service Tax, "Duty demanded" shall include:
(clxiii) amount determined under Section 11 D;
(clxiv) amount of erroneous Cenvat Credit taken;
(clxv) amount payable under Rule 6 of the Cenvat Credit Rules.

h#R 3flea ufraswrhrrr ssi zrea errarzesu aus Rf4a1Ra al al ii fsu rg yeaa 1o%
3klszibaaav Ralf@a gtaaausk 1oyru$lsaR?al

iew of above, an appeal against this order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where
ne is in dispute."

p (4)
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F.No. GAPPL/COM/STP/3466/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Dr. Sunita Nagar, 44, Amantran Btingalows, Arohi

Club Road, Bopal Ghuma, Ahmedabad - 380058 (hereinafter referred to as "the appellant")

against Order-in-Original No. GST-06/D-VI/O&A/161/Dr.Sunita/AM/2021-22 dated 22.03.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central

OST, Division VI, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated. the facts of the case are that the appellant are holding PAN No.

ABBPN2146A. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2014-15, it was noticed that the appellant had earned an income of Rs.

12.19,147/- during the FY 2014-15, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid / credited under Section 194C, 1941,

194-H. 194-J (as per Form 26AS)" filed with the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax Registration nor paid the applicable service tax

thereon. The appellant were called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently. the appellant were issued Show Cause Notice No. CGST-06/04-62 1/O&A/

Dr. Sunita/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs. 1,50,686/- for the

period FY 2014-15, under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act,J 994; recovery

of late fees under Rule 7C of the Service Tax Rules, 1994; and imposition of penalties under

Section 76, Section 77(1) & Section 78 of the Finance Act, 1994.

0

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 0
authority and the demand of Service Tax amounting to Rs. 1,36.336/- was confirmed under

provision or Section 73(1) of the Finance Act. 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period from FY 2014-15 and dropped the remaining demand of

Service Tax. Further (i) Penalty of Rs. 1,36,336/- was also imposed on the appellant under

Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77( 1 )(a) of the Finance Act, 1994 for failure to taking Service Tax Registration;

and (iii) Penalty of Rs. 40.000/- was imposed on the appellant under Section 70(1) of the Finance

Aet, 1994 for tot furnishing service tax returns.

.
3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, alongwith an application for condonation of delay,

on the following grounds:

4
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• The appellant is a doctor by profession and provides services.as a Professor at a Medical

College. The appellant provided such services to the students who are pursuing Bachelor

of Medicine and Bachelor of Surgery (M.B.B.S). The said services were provided as

professor in Gujarat Cancer Society Medical College, which is recognized by Medical

Council of India and is affiliated with Gujarat University. Fuither, the appellant is also
. .

associated with Dean Goveniment Medical College.

• The amounts received from the colleges are offollowing nature:

(i) Salary Income received from Dean Govt. Medicalcollege amounting to Rs. 1,16,107/

(ii) Professional fees received from Gujarat Cancer Society Medical College amounting

to Rs. 11,03,040/-.

• According to the definition of "service" as defined under Section 65B(44) of the Finance

Act, 1994, services provided in course of employment is not classified as service and

hence, no service tax is payable. In the instant case, the appellant received Salary income

in course of employment at the college, Thus, the same shall not be taxable under Service

tax.

• Further, with regards to the income received as "Professional fees", the appellant has

eligible for exemption from service tax as per Entry 9 of Mega Exemption Notification

No. 25/2012-ST dated 01.07.2012. However, Entry 9 got amended vide Notification No.

06/2014-ST dated I 1.07.2014 whereby exemption to services provided by the appellant

got withdrawn w.e.f. 11.07.2014. Accordingly, appellant was eligible for availing

exemption up to 10.07.2014.

• The appellant's turnover did not exceed by 'Rs. 10 lakhs for being liable to pay Service

Tax during FY 2014-15. The appellant also eligible for benefit ofthreshold exemption

under Notification No. 33/2012-ST dated 20.06.2012 forthe FY 2014-15, as their taxable

turnover in the FY 20 14-15 did not exceed Rs. 10 lakh. Thus, the appellant has taken

benefit of the afore-mentioned.exemption and thus, shall not be liable to pay Service Tax.

The summary of the income or the appellant is tabulated as under:

Particulars Amounts 'Remarks \

. (in Rs.)
Amount received as Salary 1,16,107/ Not covered in definition of "service"
Amount received as professor · from 1,80,000/ Covered under the Mega Exemption
medical college, for the month of Notification No. 25/2012-ST (Entry No.
May-2014 and June-2014. 9)
Amount received as professor from 9,23,040/ Benefit of Notification No. 33/2012-ST
medical college, for the rest of the taken for turnover upto Rs. 10 lakh.
period of FY 2014-15

• When no service tax is payable, the question of penalty under Section 76 and Section 77

of the Finance Act, 1994 does not arise.

5·
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• In the present case, there is no fraud; collusion; willful misstatement; suppression of facts

or contravention of any provisions with intend to evade payment of service tax, penalty

under Section 78 of the Finance Act, 1994 can not be imposable and also invoking larger

period or extended period for issue of show-cause notice not correct.

• The appellant were not liable to furnish returns as the taxable turnover during the FY

2014-15 did not exceed Rs. 10 lakhs. Thus, the appellant 'is not liable to pay Penalty

under Section 70(1) of the FinanceAct, 1994 for the same.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 22.03.2022 and received by the appellant on 02.06.2022. However, the present-appeal,

in terms of Section 85 of the Finance Act, 1994 was filed on 30.08.2022, i.e. after a delay of 29. .
days from· fast day of filing appeal. The appellant have along with appeal memorandum also filed

an Application seeking condonation of delay stating that the applicant was out of town since long

due to having medical emergency in family and the delay is-accidental and not intentional.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

I 5.02.2023 through virtual mode. Ms. Foram Dhruv, Chartered.Accountant, appeared on behalf

of the appellant. She re-iterated the submission made in the application for condonation of delay.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Aet. 1994. the Commissioner (Appeals) is empowered to condone the delay or to allow

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the

appellant was prevented by sufficient cause from presenting theappeal within the period of two

months. Considering the cause of delay given in application as genuine, I condone the delay of

29 days and take up the appeal for decision on merits.

5. Personal hearing in the case was held on 29.03.2023 through virtual mode. Ms. Foram

Dhruv. Chartered Accountant and Ms. Bhagyashree Dave, Chartered Accountant, appeared on

behalf of the appellant for personal hearing. They reiterated submission made in appeal
memorandum.

6. I have carefully gone· through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to -be decided in:the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY ·,1

0

0
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7. I find that in the SCN in-question, the demand has been raised for the period FY 2014-1 5

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department.

no other cogent reason or justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arrivingat the conclusion that they were liable

to pay service tax, which was not paid by them. In this regard; I find that CBIC had, vide

Instruction dated 26.10.2021, directed that:

"It wasfurther reiterated that demand notices may not be issued indiscriminately based
on the difference between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in [TR-TDSdata. and service tax returns only after proper
verification of facts,' may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the
notices have already been issued, adjudicating authorities are expected to pass a
judicious order afterproper appreciation offactsandsubmission ofthe noticee. "

7.1 In the present case, I find that letters were issued I to the appellant seeking detai Is and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising of demand of service tax.

8. It is observed that the contentions of the appellant are that (i) the salary income of Rs.

116,107-i not taxable as the same does not fall under the definition of "service" as defined

under Section 65B(44) of the Finance Act, 1994; (ii) the· professional fees income of Rs.. .
1,80,000/- up to 10.07.2014 is exempted from service tax as per Entry 9 of Mega Exemption

Notification No. 25/2012-ST dated 20.06.2012; and (iii) the remaining income of Rs. 9,23,040/

is below threshold limit of exemption and they are eligible for exemption from service tax under

Notification No. 33/2012-ST.

8.1 The adjudicating authority has. confirmed the demand of service tax in the impugned

order referring to the Entry No. 9 of Mega Exemption Notification No. 25/2012-ST dated

20.06.2012, as amended, vide Notification No. 6/2014-ST dated 1 1.07.2014. However, the

adjudicating authority has failed to refer the Entry No. 9 of Mega Exemption Notification No.

25/2012-ST dated 20.06.2012 which existed up to 10.07.2014.

9. For ease of reference, I reproduce the relevant provisions (Entry No. 9 existed up to

.2014) under the Notification No. 25/2012-ST dated 20.06.2012, which reads as under:

-- ·
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"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467E).- I exercise ofthe powers conferred by sub-section (1) ofsection.
93 ofthe Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act)

and in supersession of notification No. 1212012- Service Tax, dated the 17th

March, 2012, published in the Gazette ofIndia, Extraordinary, Part JI, Section 3,

Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March, 2012, the

Central Government, being satisfied that it is necessary in the public interest so to

do, hereby exempts the following taxable services from the whole ofthe service

tax leviable thereon under section 66B ofthe saidAct, namely:-
1...

2 ......

9. Services provided to or by an educational institution-in respect ofeducation
exemptedfrom service tax; by wayof,

(a) auxiliary educational services; or
(b) renting ofimmovable property;

2. Definitions. - For the purpose ofthis notification, unless the context otherwise
requires, 

(a) .... .... .... .

(!) "auxiliary educational services" means any services relating to imparting any skill,
knowledge, education or development of course content or any oiher knowledge, -
enhancement activity, whetherfor the students or thefaculty, or any other services which
educational institutions ordinarily carry out themselves but may obtain as outsourced
services from any other person, including services relating to admission. to such
institution, conduct of examination, catering for the students under any. mid-day meals
scheme sponsored by Government, or transportation ofstudents, faculty or staffofsuch
institution; "

On verification of the Form 26AS for (he FY 2014-15, it is observed that the appellant

0

0
have received an amount of Rs. 1.16.] 07/- froin Dean Govt. Medical College and TDS on this

income was deducted under Section 192 of the Income Tax Act, 1961. In view of the specific

exclusion under Section 658(44) of the Finance Act,1994, the appellant is not liable to pay

service tax on the said amount of Rs. 1,16,107/- received from Dean Govt. Medical College,

which is in the nature of salary, on which TDS was deducted under Section 192 of the Income

Tax Act, 1961. The relevant provision of Section 65B(44) of the Finance Act, 1994 reads as
under:

"Section 65(B)(44) "service" means any activity carried out by a personfor anotherfor

consideration, and includes a declared service, but shall not include-
(a) an activity which constitutes merely, ---

(i) a transfer oftitle in goods or immovable property, by way ofsale, gift or in any
other manner: or

8



(ii) such transfer, delivery or supply ofany goods which is deemed to he a sale

within the meaning ofclause (29A) ofarticle 366 of the Constitution; or

(iii) a transaction in money or actionable claim;

(b) a provision ofservice by an employee to tle employer in the course of or in relation

to his employment;
(c) fees taken in any Court or tribunal established under any law for the time being in

force."

V

10.1 On verification of the Form 26AS for the FY 2014-15, I also find that the appellant had

received an income of Rs. 1,80,000/- during the month of May-2014 and June-2014 from Gujarat

Cancer Society Medical College as Professional Fees, I find that the said service provided by the

appellant is exempted up to 10.07.2014 as per Sr. No. 9 of the Notification No. 25/2012-ST

dated 20.06.2012.

10.2 As regard the remaining income of Rs. 9,23,040/- for the FY 2014-15, I find that the. .

20.06.2012 for the FY 2014-15. On verification of the Income Tax Return and Income Ledger

for the FY 2013-14 submitted by the appellant, I find that total value of service provided by the

appellant during the Financial Year 2013-14 was· Rs.'fo.80,000/-, which was received by her

from Gujarat Cancer Society Medical College as Professional Fees and exempted as per Sr. No.

9 of the Notification No. 25/2012-ST dated 20.O6.2012. Thus, appellant is eligible for benefit of
threshold limit of exemption as per the NotificationNo. 33/2012-ST dated 20.06.2012 for the FY

2014-15, as their total taxable value of service during the Financial Year 2013-14 was NIL, i.e.

below Rs. 10,00,000/-.

taxable income of the appellant for the FY 2013-14 is required to be checked to ascertain the

eligibility of threshold limit of exemption as· per the Notification No. 33/2012-ST dated
- «a.

«

0 l 0.3 In view of the above, I hold that the appellant is not liable to Service Tax for the income

received by them during the FY 2014-15. The impugned order passed by the adjudicating

authority confirming the demand against the appellant is not legally sustainable on merits. Since

the demand of service tax is not sustainable on merits, there does not arise any question of

charging.interest or imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.
• 4-' +

The appeal filed by the appellant stands disposed of in above terms. ,

l_-
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(R.C.~ar)
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